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THIS DEED is made the day of 3 DNECENRSR024
BETWEEN

(1) ROSSENDALE BOROUGH COUNCIL of The Business Centre Futures Park, Bacup, OL13 0BB (“the
Council”)

County Council”)

(3) McDERMOTT DEVELOPMENTS LIMITED a company incorporated and registered in England and
Wales (registered number 02701792) whose registered office is at Jupiter House, 1 Mercury
Rise, Altham Business Park, Altham, Lancashire BBS 5BY (“the Owner”)

1. Recitals

1.1 The Council is the local planning authority for the purposes of the Act for the area within
which the Site is located and as such is the local planning authority entitled to enforce the planning
obligations hereinafter recited.

1.2 The County Council is the county planning authority and also a local planning authority and
local highway authority for the area in which the Site is located and is the authority by whom the
planning obligations in this Deed are enforceable.

1.3 The Owner applied to the Council pursuant to the Act for permission to develop the Site
under Application reference 2022/0543.

1.4 The Council refused the Application on 24" May 2024 and the Owner intends to lodge the
Appeal with the Planning Inspector in respect of the Council’s refusal of the Application and the Owner,
the Council and the County Council have agreed to enter into this Deed so as to create Planning
Obligations pursuant to Section 106 of the Act enforceable against the Owner and any successors in title
in respect of the Site and that the Owner is to be bound by and to observe and perform the covenants,
agreements, conditions and stipulations hereinafter contained and that this Deed shall accompany the
submission of the Appeal.

1.5 The Owner is the freehold owner of the Site which is registered at the Land Registry under
title numbers LA952760 and LA692901 and LA478630 with title absolute, free from encumbrances.

2. Definitions and Interpretation

2.1

“the Act” means the Town & Country Planning Act 1990 (as amended) or
any statute amending or modifying repealing or re-enacting the
same for the time being in force.

“Affordable Housing” affordable housing meeting the definition in Annex 2 of the
National Planning Policy Framework {(or any successor policy or
legislation in respect of affordable housing) for Occupation by
households in Housing Need and

who meet the Approved Person criteria as per the Sixth
Schedule




“the Affordable Housing means the following mix of Affordable Housing Units:
Mix” 4 x Shared Ownership Units
6 x Social Rented Units
3 x First Homes
“Affordable Housing means Registered Providers, registered social landlords or a
Providers” housing associations or similar organisations registered in

accordance with section 80 of the Housing and Regeneration
Act 2008 or if such bodies cease to exist or are superseded the
equivalent body whose main objectives included the provision
of Affordable Housing and to whom the Affordable Housing
Units may be transferred as approved by the Council in writing
(such approval not to be unreasonably withheld or delayed.)

“Affordable Housing Units”

means the 13 Dwellings to be constructed on the Site and which
are all to be used for Affordable Housing in accordance with the
Affordable Housing Mix and the Fifth and Sixth Schedules and
pursuant to the Planning Permission or as may otherwise by
agreed in writing with the Council and the term “Affordable
Housing Unit” shall be construed accordingly

“Affordable Housing
Scheme”

The scheme for the provision of Affordable Housing referred to
at paragraph 2 of Part 1 of the Fifth Schedule.

“Appeal”

the appeal made under section 78 of the Act in relation to the
refusal of Planning Permission application number 2022/0543

“the Application”

means the application for full planning permission numbered
2022/0543 for the development of the Site for 71 Dwellings and
all associated works

“Approved Person”

means a person who meets the criteria set out in the Sixth
Schedule

Base Rate the higher of 5% and the base rate from time to time of Barclays
Bank Plc
“Index” means the BCIS All-in Tender Price Index published by the Royal

Institute of Chartered Surveyars or any successor body { or in
the event that the relevant index shall no longer be published
or the basis thereof be materially altered then the index shall
be such replacement index as the Council and County Council
shall reasonably specify)

“the Borough”

means the Borough of Rossendale

“Chargee”

shall mean any mortgagee or chargee (or any receiver
(including an administrative receiver) appointed by such
maortgagee or chargee or any other person appointed under
any security documentation to enable such mortgagee or
chargee to realise its security or any administrator howsoever
appointed) including a housing administrator or any persons or
bodies deriving title through such mortgagee of part or all of




the Affordable Housing Units,

“Commencement Date”

means the date of the Commencement of the Development
authorised by the Planning Permission.

“Commencement of the
Development”

means the carrying out of a material operation as defined by
section 56 (4) of the Act (excluding for the purposes of this
Deed and for no other purpose the following operations:

a) demolition works;

b} site clearance;

c) ground investigations;

d) site survey works;

e) temporary access construction works;
f) archaeological investigation; and

g) erection of any fences and hoardings
around the Property.
in accordance with the Planning Permission and the

expressions “Commencement” shall have a corresponding
meaning.

“Communal Area”

The on site landscaping, open space and communal areas.

“Contributions”

means the Public Open Space Contribution (but not the
Highways Contribution or Travel Plan Contribution)

“Decision Letter”

means the letter containing the decision of the Planning
Inspector in respect of the Appeal.

"Default Interest Rate"

4% per annum above the Base Rate.

“Development”

means the development proposed in the Application and
described at the Second Schedule.

“Dwelling”

means a residential dwelling to be constructed on the Site as
authorised in accordance with the Planning Permission and
“Dwellings” shall be construed accordingly.

“Discounted Sale Price”

means the sale for a First Home which shall not be more
than 70% (seventy percent) of the Open Market Value of a
Dwelling of a similar size and design in the local area.

“First Homes"

means homes which qualify under the First Homes’ Scheme.

“First Home Sale Unit
Restriction”

the restriction entered into the charges register at the Land
Registry in relation to each First Home in the following terms
(and subject to any amendment thereto required by the Land
Registry and agreed between the parties hereto):-

“No disposition of the registered estate (other than a charge)
by the proprietor of the registered estate or by the proprietor
of any registered charge (not being a charge registered befare
the entry of this restriction) is to be registered without a
certificate signed by the Council or their conveyancer that the




provisions of clause [ ] (“the First Homes’ Provision”) of the
Transfer dated [ ] referred to in the charges
register have been complied with or that they do not apply to
this disposition”

“First Time Buyer”

means a first time buyer as defined by paragraph 6 of
Schedule 6ZA to the Finance Act 2003

“Highways Contribution”

means the sum of £84,000 (Eighty four thousand pounds)
Index Linked to be paid to the County Council by the Owner
in accordance with the terms of this Deed towards the
provision of improvement of sustainable transport links along
Tong Lane or any similar provision.

“Housing Authority”

means Rossendale Borough Council

“Housing Need”

means living in unsuitable housing conditions and/or being
unable to afford suitable housing within the Borough at open
market prices.

“Interest” means interest at the rate of 4 per cent above the base lending
rate of the Bank of England from time to time unless where
otherwise expressly stated herein.

"Index Linked" increased in accordance with the following formula:

amount payable = the payment specified in this Deed x (A/B)
where:

A= s the figure for the Index that applied immediately
preceding the date the payment is made; and
B=  isthe figure for the Index that applied when the index

was last published before the date of the date of this
Deed.

“Market Dwelling”

means any Dwelling which is not an Affordable Housing Unit.

“Monitoring Fee”

means the sum of £4684

“Occupation”

means to occupy or permit or suffer to be occupied for the
purposes permitted by the Planning Permission but does not
include occupation by personnel engaged in construction,
fitting out or decoration or occupation for marketing or display
or occupation in relation to security operations and “Occupy”
and “Occupied” shall be construed accordingly.

“Open Market Value”

means the open market value as assessed by a Valuer of a
Dwelling as confirmed to the Council by the owner of the First
Home and assessed in accordance with the RICS Valuation
Standards (January 2014 or any such replacement guidance
issued by RICS) and for the avoidance of doubt shall not take
into account the 30% discount in the valuation.

“Part Exchange Cost”

means the cost associated with the purchase and subsequent
sale of a Dwelling acquired in connection with the disposal of
a Market Dwelling together with the difference between the
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sale price and the purchase price of such Dwelling.

“Plan” r

means the Plan annexed hereto in the First Schedule

“Planning Inspector”

the inspector appointed by the Secretary of State to determine
the Appeal

“Planning Obligation”

means any of the planning obligations set out in this Deed.

“Planning Permission”

means the planning permission (as may be amended or varied
from time to time) permitting the Development granted by the
Planning Inspector pursuant to the Appeal or any reserved
matters approval.

“Public Open
Contribution”

Space

means the sum of £160,602 (One hundred and sixty thousand
six hundred and two pounds) for the funding of [public open
space / playing pitch provision in the Borough]

“Protected Tenant”

Any tenant or owner (or its successors) who either:

a)  has exercised the right to acquire the dwelling of which
he is a tenant pursuant to the Housing and Regeneration Act
2008 or any statutory provision for the time being in force (or
any equivalent contractual right) in respect of a particular
rented Affordable Housing Unit; or any successor in title
thereto and their respective mortgagees and chargees; or

bjhas exercised any statutory right to buy the dwelling of
which heis a

tenant pursuant to Part V of the Housing Act 1985 or any
statutory provision for the time being in force (or any
equivalent contractual right) in respect of a particular rented
Affordable Housing Unit or any successor in title thereto and
their respective mortgagees and chargees;

“Recycling”

means recycling by the Affordable Housing Provider by
procuring further Affordable Housing within the Borough of a
type and in a location and tenure to be agreed between the
Housing Authority and the Affordable Housing Provider (both
to act reasonably)

“Recycling Percentage”

Means 100% of the Rented Net Sale Proceeds

“Registered Provider”

means any registered provider of social housing as defined
under the Housing and Regeneration Act 2008 with the
Regulator of Social Housing and has not been removed from
the Register

“Rented Housing”

Affordable Rented Housing

“Rented Net Sale Proceeds”

means the net consideration received by an Affordable
Housing Provider on the sale of an Affordable Rented Unit (as
referred to in paragraph 11 of Part 2B of the Fifth Schedule)
based on the value of the relevant Dwelling after the
deduction of all reasonable costs and expenses of an
Affordable Housing Provider for such sale being its
administrative costs, valuation costs, loan costs and legal costs
and fees and any taxation liability arising.




HRPlxN'

means the Retail Prices Index excluding Mortgage Interest
Payments (RPIX) published by the Office for National Statistics
each month and if such index ceases to exist such other similar
index as the Council shall specify to the Owner In writing.

“Services”

means all the media and apparatus for the supply and removal
of water, sewerage, gas and electricity.

“Shared Ownership Units”

means Dwellings purchased on a shared equity basis whereby
not more than 75% and not less than 25% of the equity is
initially sold to the purchaser by the Affordable Housing
Provider with the flexibility to increase their degree of
ownership to 100% if they so wished and Shared Ownership
Unit shall be construed accordingly.

us ite”

means all of the land registered at HM Land Registry with
absolute title under title numbers LA952760 and LA692901
and partly under title number LA478630 and against which this
Deed may be enforced which is shown edged red on the Plan
and as more particularly described in the First Schedule.

“Social Rented Units”

Affordable Housing let to eligible households by an Affordable
Housing Provider for which guideline target rents are
determined through the national rent regime

“Tenancy”

is an assured or assured shorthold tenancy where the
Affordable Housing Unit is occupied by the individual
household as their only or principal home by way of a tenancy
agreement.

Travel Plan

means the full travel plan to be submitted and approved by
the County Council in accordance with the relevant planning
condition attached to the Planning Permission;

"Travel Plan Contribution

means the sum of £6,000 (six thousand pounds) Index Linked
to be paid by the Owner to the County Council in accordance
with the terms of this Agreement to enable the County Council
to monitor and support the Development, implementation and
review of the Travel Plan for a period of five years

“Vacant”

means a building that is vacant and that is not abandoned.

“Valuer”

means a member of fellow of the Royal Institute of Chartered
Surveyors being a registered valuer appointed by the owner of
a First Home and acting in an independent capacity.

“Working Day”

means any day on which the clearing banks in the City of
London are (or would be but for strike, lockout, or other
stoppage affecting such banks generally} open during banking
hours Monday to Friday (inclusive) excluding national holidays
and the period 24 December - 1 January inclusive and
excluding Saturdays, Sundays and bank holidays

2.2

The expressions “the Council”, “the County Council” and “the Owner” shall where the
context admits includes their successors in title and assigns (and in the case of the Council the successor




to its statutory functions) and those deriving title under each of them.

23 A reference to any party shall include that party's personal representatives, successors and
permitted assigns and in the case of the Council or County Council the successors to its respective
statutory functions.

2.4 Words importing one gender shall be construed as including any gender and words denoting
actual persons include companies, corporations and firms and all such words shall be construed
interchangeable in that manner, unless the context otherwise requires.

25 Words importing the singular shall be construed as importing the plural and vice versa, unless
the context otherwise requires.

2.6 Wherever there is more than one person named as a party and where more than one party
undertakes an obligation all their obligations can be enforced against all of them jointly and severally
unless there is an express provision otherwise.

2.7 The clause and the paragraph headings in the body of this Deed and in the Schedules do not
form part of this Deed and shall not be taken into account in its construction or interpretation.

2.8 Reference made to any clause paragraph appendixes or schedule or recital context is a
reference to a clause paragraph appendix or schedule or recital which forms part of this Deed.

2.9 Any reference to an Act of Parliament shall include any modification, extension or re-
enactment of that Act for the time being in force and shall include all instruments, orders, plans
regulations, permissions and directions for the time being made, issued or given under that Act or
deriving validity from it.

2.10 Any words following the term(s) including, include, in particular, for example or any similar
expression shall be construed as illustrative and shall not limit the sense of the words, description,
definition, phrase or term preceding those terms.

2,11 Where any covenants in this Deed are given by or for the benefit of more than one party
they are given by or for the benefit of them jointly and severally

2.12 For the purpose of such parts of this deed as may be subject to the rule against perpetuities
the perpetuity period applicable to this deed shall be eighty years from the date hereof.

2.13 Headings are for reference only and shall not affect construction.

2.14 An obligation on a party not to do an act or thing shall be deemed to include an obligation

not to cause or permit or suffer such act or thing to be done by any other person.

2.15 An obligation on the County Council to calculate a contribution amount or serve a notice
under the terms of this Agreement/Deed will not render that contribution unpayable in the event the
contribution is not calculated or notice not served within the stated timeframe.

2.16 Itis agreed that if any part of this deed is declared unlawful or invalid by a Court of competent
jurisdiction or expert or arbitrator then (to the extent possible) the offending provision(s) will be severed
from the deed and the remainder of this deed shall continue in full force and effect.

2.17 All approvals certificates consents agreements satisfactions confirmations or calculations (or
anything of a similar nature) that may be requested by the Owner and/or given by the Council County
Council or its officers in accordance with this deed shall be in addition to any other approvals consents
agreements or confirmations that may be required by the Act or by any other statute or regulations,
and all such approvals consents agreements satisfactions confirmations or calculations (together with



all determinations as to whether for the purposes of this deed Dwellings have been occupied and/or
completed).

3. Legal Effect

< s | This Deed constitutes a planning obligation and is made pursuant to Section 106 of the Act
and the obligations contained in this Deed are planning obligations entered into by the parties with the
intention that they bind the interests held by that person in the Site and their respective successors and
assigns

3.2 The covenants, restrictions and obligations contained in this deed are enforceable by the
Council and County Council in accordance with section 106 of the Act against the Owner and all other
parties to this deed and their successors in title in respect of their interest in each and every part of the
Site.

3.3 Insofar as any of the covenants contained in this Deed are not planning obligations within
the meaning of the Act they are entered into pursuant to the powers contained in Section 111 of the
Local Government Act 1972, Section 2 of the Local Government Act 2000 and Section 1 of the Localism
Act 2011 and all other enabling powers with the intention that the obligations contained herein are
planning obligations for the purposes of the provisions in respect of the Site which may be enforced by
the Council or the County Council against the Owner.

34 The parties agree that the requirements of Regulation 122 of the Community Infrastructure
Levy Regulations 2010 (as amended) relating to planning obligations and all other relevant regulations
thereunder are satisfied.

3.5 Nothing contained or implied in this Deed shall prejudice or affect the rights discretions powers

duties and obligations of the Council under all statutes bylaws statutory instruments orders and
regulations in the exercise of its functions as a local authority and/or local planning authority.

4. Commencement

4.1 This Deed is conditional upon and shall take effect upon the grant of the Planning Permission
save for the provisions of clause 7.5 (No liability) and clause 7.10 (no fetter) and 7.13 {Land Charges
registration) and 7.1 (third parties) and 8 (Disputes) and 9 (Legal Costs) and 7.3 (Notices) and 10 (Notices
of Change in Ownership) and which shall come into effect immediately upon completion of this Deed
and save in respect of any obligations in this Deed expressly requiring compliance prior to the grant of
Planning Permission.

4.2 In the event that the Planning Inspector grants the Planning Permission pursuant to the Appeal,
but expressly states in the Decision Letter that any one or more provisions of this Deed:-

4.2.1 is not compatible with or does not satisfy any of the tests for planning obligations set out in
Regulation 122 of the CIL Regulations; and/or

4.2.2 decides to impose a condition upon the Planning Permission instead of one or more of the
planning obligations in this Deed

and accordingly attaches no weight to that obligation in determining the Appeal then the relevant
provision/obligation of this Deed shall thereafter have no legal effect and the Owner shall be under no
obligation to comply with that provision/obligation but the remainder of the provisions/obligations in
this Deed shall remain legally effective and binding on the Owner.

4.2.3 inthe event that the Planning Inspector grants the Planning Permission pursuant to the Appeal
confirmation as to whether the overage in Overage A or Overage B or any amendments to either



Overage A or Overage B or whether any overage applies at all is to be expressly stated in the Decision
Letter on the basis that it is not compatible with, or does not satisfy, any of the tests for Planning
Obligations set out in Regulation 122 of the CIL Regulations and accordingly attaches no weight to that
obligation in determining the Appeal then the relevant provision/obligation of this Deed shall thereafter
have no legal effect and the Owner shall be under no obligation to comply with that provision/obligation
but the remainder of the provisions/obligations in this Deed shall remain legally effective and binding
on the Owner,

5. The Covenants of the Owner

The Owner hereby covenants so as to bind its interest in the Site with the Council to perform the
obligations on its part specified in the Fourth, Fifth, Sixth, Seventh, Eighth and Twelfth Schedules and
with the County Council to perform the obligations on its part specified in the Ninth Schedule and any
other obligation imposed upon him under the terms of this Deed.

6. The Covenants of the Council and the County Council

The Council hereby covenants with the Owner to perform the obligations on its part specified in the
Fifth Schedule, the Eighth Schedule, the Tenth Schedule and the Twelfth Schedule. The County Council
hereby covenants with the Owner to perform the obligations on its part specified in the Eleventh
Schedule.

7. Agreements and Declarations
it is hereby agreed and declared as follows:

7.1 Save as provided in respect of the successors in title to the Site or any successor to the
relevant statutory functions of the Council and/or the County Council this Deed shall not be enforceable
by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999.

7.2 This Deed is governed by and interpreted in accordance with the Law of England and the
parties submit to the non-exclusive jurisdiction of the Courts of England.

7.3 Any notice or other written communication to be served by one party upon any other
pursuant to the terms of this Deed shall be deemed to have been validly served if delivered by hand or
sent by pre-paid first class or recorded delivery post to the party to be served at its address herein
specified or such other address as may from time to time be notified for this purpose by notice served
under this Deed and any such notice or other written communication to be given by the Council or the
County Council shall be deemed valid and effectual if on its face value it is signed on behalf of the Council
or the County Council by an officer or duly authorised signatory thereof.

7.4 Where any certificate, consent, permission, nomination or other approval is to be given by
any party or any person on behalf of any party hereto under this Deed the decision of the same shall
not be unreasonably be delayed or withheld and if refused written reasons

for the refusal shall be provided and any such certificate, consent, permission, nomination or other
approval shall be given on behalf of:

7.4.1 the Council by the Head of Planning;



7.4.2 the County Council by an officer or duly authorised signatory of the County Council.

7.5 No person shall be liable for breach of a covenant contained in this Deed after it shall have
parted with all interest in the Site or that part of the Site in respect of which such breach occurred but
without prejudice to liability for any subsisting breach of covenant prior to parting with such interest. A
successor in title will be liable for all preceding breaches of this Deed that occurred prior to taking
ownership of the Site.

7.6 This Deed shall not be enforceable against owner-occupiers or tenants of any Dwelling
constructed pursuant to the Planning Permission, their lenders or against those deriving title therefrom
save the Affordable Housing Units will be subject to the obligations set out in the Fifth and Sixth
Schedules of this Deed PROVIDED always that the restrictions on Occupation shall be enforceable
against such persons.

77 The obligations contained in this Deed shall not be enforceable against any Protected Tenant.

7.8 The obligations in the Fifth and Sixth Schedules of this Deed shall not be enforceable against
a Chargee of the Affordable Housing Provider unless they become a chargee in possession in which case
the Chargee’s prior compliance with the provisions of the following sub-paragraphs 7.8.1-7.8.5:

7.8.1 the Chargee shall prior to seeking to dispose of the Affordable Housing Unit(s) pursuant to
any default under the terms of its mortgage or charge give not less than one month’s prior notice
(“Chargee’s Notice”) to the Council of its intention to dispose.

7.8.2 in the event that the Council responds within one month from receipt of the Chargee’s
Notice (“the Council’s Notice”) indicating that arrangements for the transfer of the Affordable Housing
Unit(s) can be made in such a way as to safeguard them as Affordable Housing in accordance with the
terms of this Deed and to satisfy the terms of the mortgage or charge then the Chargee shall fully co-
operate with the Council to facilitate such arrangements and the Chargee shall use its reasonable
endeavours to secure such transfer.

7.83 If the Council does not serve its response to the Chargee’ s Notice within the one month
period referred to above at paragraph 7.8.1 then the Chargee shall be entitled to dispose of the relevant
Affordable Housing Units (to which its notice at paragraph 7.8.1 related) or any part thereof free from
the restrictions set out in Schedules 5 and 6.

7.8.4 if the Council or any person nominated by the Council cannot within two months of receipt
of the Council’s Notice secure completion of such transfer (so that for the avoidance of doubt there shall
be a total of only 3 months from the Chargee’s Notice to completion of such transfer) then provided the
Chargee shall have complied with its obligations under paragraph 7.8.2 the Chargee shall be entitled to
dispose of the relevant Affordable Housing Units or any part thereof free from the restrictions set out
in Schedule 5 and 6 which shall absolutely determine in respect of the relevant Affordable Housing Units
only.

7.8.5 provided that at all times the rights and obligations in this Paragraph 7.8 shall not require
the Chargee to act contrary to its duties under the charge or mortgage and in particular (but without
limitation) the Chargee shall not be obliged to transfer, let or otherwise dispose of the Affordable
Housing Unit(s) or any part thereof for a consideration less than the full amount outstanding under the
legal charge or mortgage, plus all interest, costs and expenses.

7.9 This Deed shall not be enforceable against:

78.1 any statutory undertaker or other person who acquires any part of the Site for electricity



sub-stations gas governor stations or pumping stations or an interest in it for the purposes of the supply
of electricity, gas, water, drainage, telecommunication services or public transport services;

79.2 the relevant highway authority to whom any part of the Site is disposed of for the purposes
of adoption of any roads and/or footpaths and or/cycle ways to be constructed on the Site;

7.9.3 anyone whose only interest in the Site or any part of it is in the nature of the benefit of an
easement or covenant;

7.9.4 with the exception of the Fifth and Sixth Schedules an Affordable Housing Provider.

7.10 Nothing in this Deed restricts or is intended to restrict the exercise at any time by the Council

or County Council of any of their statutory functions or discretions, rights, powers, duties or obligations
in relation to any part of the Site or otherwise.

7.11 If the Planning Permission shall expire before the Commencement Date or shall at any time
be quashed, revoked, otherwise withdrawn or it is, without the consent of the Owner, modified by any
statutory procedure the provisions of this Deed shall forthwith determine and cease to have effect
(insofar only as they have not already been complied with) and any Local Land Charge registered
pursuant to clause 7.13 shall be cancelled as soon as reasonably practicable.

7.12 Nothing in this Deed shall prohibit or limit the right to develop any part of the Site or any
part of the Biodiversity Gain Site in accordance with a planning permission (other than the Planning
Permission) granted (whether or not on appeal) after the date of this Deed.

7.13 This Deed shall upon completion be registered by the Council as a Local Land Charge.

7.14 If any sum due under this Deed shall remain unpaid after the due date (without prejudice to
any other right of the parties to this Deed} Interest shall be paid thereon by the defaulting party to the
other party from the date the sum becomes due to the date of actual receipt of the payment by the
receiving party.

715 Obligations entered into by any party which comprises of more than one person shall be
deemed to be joint and several.

7.16 Subject to the provisions of clause 7.5 - 7.9 hereof, this Deed is binding on successors in titles
and assigns.
7.17 No waiver (whether express or implied) by the Council or the County Council of any breach

or default in performing or observing any of the covenants terms or conditions of this Deed shall
constitute a continuing waiver and no such waiver shalt prevent the Council or the County Council from
enforcing any of the said terms or conditions or from acting upon any subsequent breach or default.

7.18 If any provision in this Deed shall be held to be invalid illegal or unenforceable the validity
legality and enforceability of the remaining provisions shall not in any way be deemed thereby to be
affected or impaired.

7.19 Nothing in this Deed shall be construed as granting planning permission or any other approval
consent or permission required from the Council or the County Council in exercise of any other statutory
function.

8. Disputes

8.1 Unless and to the extent not specified otherwise in this Deed any dispute save for a dispute



in relation to the calculation of a contribution amount or as to matters of law shall be referred at any
appropriate time by any party hereto to a person having appropriate professional qualifications and
experience in such matters (“the Expert”) appointed jointly by the parties or in default of agreement
within 10 Waorking Days after either party has given to the other a written request requiring the
appointment of the expert by the President for the time being of the Royal Institution of Chartered
Surveyars or the President of such other professional body as shall be relevant for the nature of the
dispute in question (as appropriate) (or on his behalf) on the application of either party and such
reference shall be deemed to be submission to arbitration within the meaning of the Arbitration Act
1996 or any statutory modification or re-enactment thereof for the time being in force.

8.2 The Expert shall have at least 10 years post qualification experience in the area of the dispute
in question.
83 The Expert shall act as an expert and not as an arbitrator and the decision of the Expert shall

be final and binding upon the parties (except where there is a manifest error and/or on a matter of law)
and the following provisions shalt apply to the Expert.

8.4 The charges and expenses of the Expert shall be borne between the parties in such
proportions as the Expert may direct.

8.5 The Expert shall give each of the parties an opportunity to make representations to him
before making his decision which he shall make available to the other parties on request.

8.6 The Expert shall be entitled to obtain opinions from others if he so wishes.

8.7 The Expert shall make his decision on valuation matters within the range of any

representations made by the parties.

8.8 The Expert shall comply with any time limits or other directions agreed by the parties on or
before his appointment.

8.9 If the Expert is unable or unwilling to accept his appointment or to carry out his functions
then either party may apply for a replacement to be appointed in his place and this procedure may be
repeated as often as necessary.

8.10 The decision of the Expert must be given in writing setting out the reasons behind such
decision.
8.11 If the parties fail to agree as to the nature of the difference or question then a decision as to

the nature of such difference or question shall be referred to a solicitor of at least ten (10) years post
qualification experience in the same manner and the same terms as set out in clauses 8.1 to 8.1 inclusive
who shall determine which type of professional should be appointed in relation to such matter.

8.12 The provisions of this clause shall not affect the ability of the Council or County Council to
apply for and be granted any of the following: declaratory relief, injunction, specific performance,
payment of any sum, damages, any other means of enforcing this Deed and consequential and interim
orders and relief.

9. Legal Costs

9.1 The Owner agrees to pay to the Council on the date hereof the sum of £3000 (three thousand
pounds) as a contribution towards the reasonable legal costs incurred by the Council in the negotiation
preparation and execution of this Deed.



9.2 The Owner agrees to pay to the County Council on or before the date of this Deed their
reasonable and proper legal costs together with all disbursements incurred in connection with the
preparation, negotiation, completion and registration of this Deed the sum of £2,500 (two thousand five
hundred pounds) as a contribution towards the reasonable legal costs incurred by the County Council
in the negotiation preparation and execution of this Deed.

10. Ownership and Notice of Change in Ownership

10.1 The Owner HEREBY CONFIRMS AND WARRANTS that the Owner is the registered proprietor of
the Site under Title Numbers LA952760 and LA692901 and LA478630 and that he has full power to enter
into this Deed and that there is no other person having a charge over or any other interest in the
Property whose consent is necessary to make this deed binding on the Property and all estates and
interests therein.

10.2 The Owner agrees with the Council and the County Council that until all obligations under
this Deed have been discharged to give the Council and the County Council notice of any change in
ownership of any of their legal interests in the Site (other than a disposal to a purchaser of an Individual
Dwelling) and the creation of any new legal interests by them on the Site within seven (7) Working Days
of the occurrence of such change or creation and such notice shall give details of the transferee’s full
name and registered office (if a company) or usual address together with the area of the Site or relevant
unit of occupation by reference to a plan.

11. Indexation

11.1  The Public Open Space Contribution, Highways Contribution and the Travel Plan Contribution
will be Index Linked from the date of this Deed to the date payment is made.

11.2  Where reference is made to an index and that index ceases to exist or is replaced or rebased,
then it includes reference to any index which replaces it or any rebased index (applied in a fair and
reasonable manner to the periods before and after rebasing under this deed) or, in the event the index
is not replaced, to an alternative reasonably comparable basis or index as the Council or County Council
shall reasonably specify.

12. Interest on late payment

If any sum or amount that has not been paid to the Council and County Council by the due date, the
Owner shall pay the Council and County Council interest on that amount at the Default Interest Rate
(both before and after any judgment). This interest will accrue on a daily basis for the period from the
due date to and including the date of payment.

13. VAT

All consideration given in accordance with the terms of this Deed shall be exclusive of any value added
tax properly payable. For the avoidance of doubt no value added tax is payable on the Contributions
and the Highway Contribution and Travel Plan Contribution.

14, Delivery



The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of no
effect until this Deed has been dated.

15. Release

15.1 No person shall be liable for any breach of a covenant, restriction or obligation contained in this
Deed after parting with all of its interest in the Property, except in respect of any breach subsisting
before parting with that interest. A successor in title will be liable for all preceding breaches of this Deed
that occurred prior to taking ownership of the Property. The Council and County Council is an authority
by whom the planning obligations in this Deed are enforceable and does not exclude successors in title
where preceding breaches of this Deed have occurred.

15.2 The provisions of this Deed shall not be enforceable against:

15.2.1  purchaser or lessee of an individual Dwelling erected on the Property pursuant to the
Planning Permission PROVIDED always that the restrictions on Occupation shall be
enforceable against such persons; or

15.2.2  a statutory undertaker after the transfer of the statutory apparatus and any land upon or in
which the statutory apparatus is situated by the Owner to that statutory undertaker; or

15.2.3 a mortgagee or chargee until they become a mortgagee or chargee in possession; or

15.2.4 anyone whose only interest in the Property or any part of it is in the nature of the benefit of
an easement or covenant.

16. Future permissions

Nothing in this Deed prohibits or limits the right to develop any part of the Property in accordance with
any planning permission (other than the Planning Permission or modification, variation or amendment
thereof) granted after the date of this deed.

17. Agreements and declarations
The parties agree that:

17.1 nothing in this Deed constitutes a planning permission or an obligation to grant planning
permission; and

17.2 nothing in this Deed grants planning permission or any other approval, consent or permission
required from the Council or County Council in the exercise of any other statutory function.

18. Section 73 Application

This Deed shall apply to any planning permission subsequently granted (“Subsequent Permission”)
under section 73 of the Act which varies or permits non-compliance with any of the conditions attached
to the Planning Permission and this deed shall then be construed as including the development
authorised by the Subsequent Permission in addition to the Development authorised by the Planning
Permission PROVIDED ALWAYS THAT:



18.1 if any form of development authorised by the Subsequent Permission would by itself or in
combination with any other planning permission result in the need for planning obligations additional
to those set out in this deed then such additional planning obligations shall be secured either by way of
a new deed pursuant to section 106 of the Act or by way of a deed of variation of this Deed pursuant to
Section 106A of the Act; OR

18.2 if the Council or County Council for whatever other reason considers it appropriate for a new
deed pursuant to section 106 of the Act or by way of a deed of variation of this deed pursuant to
Section 106A of the Act to be entered into THEN the Owner hereby agreed to entering into such new
deed or deed of variation of this Deed.

19. Cancellation of entries

On the written request of the Owner at any time after all of the obligations have been performed or
otherwise discharged {and subject to the payment of the Council's reasonable and proper costs), cancel
all entries made in the local land charges register in respect of this deed provided the Council has first
obtained written confirmation from the County Council with respect to the County Council's obligations.

IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before
written,

EXECUTED AND DELIVERED AS A DEED by

McDERMOTT DEVELOPMENTS LIMITED acting )  Director
by a Director in the presence of:- )

) KL‘M&O\G? .....................................

) Please print name

Signature of witness

Name ﬁ‘HDZé—d—J ..... {)M@‘/J‘htf&
Jul 7€R  [HoME

Address .......

T Bowess i Bss sy



EXECUTED AND DELIVERED AS A DEED by
ROSSENDALE BOROUGH COUNCIL
affixing hereto its Common Seal

in the presence of:-

uthorised Signatory

QARE. BIRTMAANE o WSEAL

Please print name (Block Capitals) U. 2’\5

enamadAnsane.



EXECUTED AND DELIVERED AS A DEED by
LANCASHIRE COUNTY COUNCIL

affixing hereto its Common Seal

in the presence of:-

Authorised Signatory

KELLY WESTWOON

Please print name (Block Capitals)




THE FIRST SCHEDULE - THE SITE

The registered freehold land off Fieldfare Way, Bacup, Rossendale held under title numbers LA952760
and LA692901 and part of title number LA478630 and for the purposes of identification only shown
edged red on the attached Plan.
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THE SECOND SCHEDULE - DESCRIPTION OF THE DEVELOPMENT

Full planning permission for the erection of 71 no. dwellings with associated works, including car
parking, landscaping, open space and pumping station at Land off Fieldfare Way, Bacup, Rossendale.

Application No: 2022/0543.



THE THIRD SCHEDULE [NOT USED]



THE FOURTH SCHEDULE - OWNER’S COVENANTS

1. The Owner covenants with the Council as follows:

The Owner shall give notice in writing to the Head of Planning at the Council of occupation of the 25"
Dwelling (not being an Affordable Housing Unit) and occupation of the 50% Dwelling (not being an
Affordable Housing Unit).

2. Payment of the contributions

2.1 The Owner will pay 50% of the Public Open Space Contribution to the Council on or
immediately prior to occupation of the 25 Dwelling (not being an Affordable Housing Unit).

2.2 The Owner will pay the remaining 50% of the Public Open Space Contribution to the Council
on or immediately prior to occupation of the 50* Dwelling (not being an Affordable Housing Unit).

2.3 The Public Open Space Contribution shall be subject to indexation in accordance with this
Deed.



THE FIFTH SCHEDULE - AFFORDABLE HOUSING
The Owner hereby covenants with the Council as follows:
Part 1

1 Prior to commencement of Development to notify the Council in writing of the proposed
Commencement of Development.

2. Prior to Commencement of the Development the Owner shall submit to the Council for
approval the Affordable Housing Scheme comprising the Affordable Housing Mix. The scheme must
include a plan or plans showing the plot number, location, plot boundaries and layout and including a
programme and timetable for the provision of Affordable Housing Units.

3 Following approval of the Affordable Housing Scheme referred to at paragraph 2, the Owner
shall lay out and deliver the Affordable Housing in compliance with the approved Affordable Housing
Scheme.

4, The Owner covenants with the Council not to Commence Development of any part of the Site
unless a notice pursuant to paragraph 1 above has been served on the Council and the scheme referred
to in paragraph 2 has been approved and not being unreasonably withheld.

Part 2

A. Construction of the Affordable Housing Units

1. To construct and provide the Affordable Housing Units in accordance with the Affordable
Housing Scheme and the Affordable Housing Mix and as more particularly set out in this Deed.

2. The Affordable Housing Units shall be used solely for the purpose of providing Affordable
Housing. The Affordable Housing Units must only be Occupied by:

21 Approved Persons (as the sole residence of such Approved Persons and their households);
and

2.2 By a person (and their household) being in Housing Need.

Part B Transfer of the Affordable Housing Units

1. The Owner shall use reasonable endeavours to enter into a contract to dispose of a freehold
interest in all the Affordable Housing Units (excluding First Homes) to Affordable Housing Providers
unless otherwise agreed in writing with the Council. The Owner shall use reasonable endeavours to
agree with the Council the identity of the Affordable Housing Provider to which the Affordable Housing
Units are to be transferred and the Council shall respond to any requests for such agreement within
twenty one (21) Working Days.

2. The transfer of the Affordable Housing Units (excluding First Homes) to Affordable Housing
Providers shall be at a price which allows the Affordable Housing Providers to use the Social Rented
Units and in respect of the Shared Ownership Units shall be at a price which allows the Affordable
Housing Providers to assign the Shared Ownership Units.

21 The Affordable Housing Units (excluding First Homes) shall not be used for any purpose other
than for Affordable Housing provided that this provision shall:-

2.1.1 not bind any mortgagee of the Affordable Housing Providers or any receiver or manager
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2.1.4

2.1.5

3.
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(including an administrative receiver) appointed pursuant to the Law of Property Act 1925 or
otherwise by a party who has provided loan facilities to the Affordable Housing Providers
provided that:-

a mortgagee receiver or manager shall in writing give the Council and the Affordable Housing
Providers (as appropriate) three months prior notice of its intention to exercise any power of
sale in respect of any of the Affordable Housing Units (excluding First Homes) in order to provide
the Council or the Affordable Housing Providers the opportunity to complete a transfer of the
Affordable Housing Unit(s) (excluding First Homes) in question to ensure that they continue to
be used for the purpose of the Affordable Housing; and

if the Council or the Affordable Housing Providers are unable to dispose of the Affordable
Housing Units (excluding First Homes) or secure a binding contract thereof within the said
period of three months in accordance with paragraph 2.1.1 of this schedule then the mortgagee
receiver or manager shall be entitled to dispose of the Affordable Housing Units (excluding First
Homes) on the open market;

cease to apply to any part of the Affordable Housing where the Affordable Housing Providers
shall be required to dispose of any part pursuant to right to buy under Part IV of the Housing
Act 1985 or section 16 of the Housing Act 1996 or any similar or applicable substitute right or
shall be required to sell to a tenant with the benefit of a voluntary purchase grant provided
under sections 20 and 21 of the Housing Act 1996 (or any similar provision in any subsequent
legislation) or shall not apply to a tenant of a Shared Ownership Units who has stair-cased up
to 100 per cent or to their mortgagee.

The Agreement to dispose of any of the Affordable Housing Units to the Affordable Housing
Provider must impose (Inter alia) the following or equivalent terms:

2.1.5.1 a restrictive covenant by the Affordable Housing Provider (for the benefit of the Owner
and the Council) not to use the Affordable Housing Units other than for Occupation by Approved
Persons for residential purposes for those in Housing Need and in accordance with this Deed.;
and

2.1.5.2 that the transfer of the Affordable Housing Units to the Affordable Housing Provider be
free from any ground rent or encumbrances save for any existing encumbrances and such rights
reservations and covenants as are necessary to enable the Owner to develop the Site in
accordance with the Planning Permission and shall grant to the relevant Affordable Housing
Provider such rights and covenants as are necessary to enable it to provide and beneficially use
and enjoy the Affordable Housing Units: and

The Owner shall not require the relevant Affordable Housing Provider to meet any of the
Owner’s legal or other conveyancing costs.

The Owner shall provide confirmation to the Council that an agreement for the transfer of the
Affordable Housing Units to an Affordable Housing Provider has been entered into within ten
(10) Working Days of it being entered into.

Subject to compliance with paragraph 1 above, in the event the Owner has either:

not been able to identify an Affordable Housing Provider which is ready willing and able to

exchange unconditional contracts on commercially acceptable terms to the Owner for the purchase of
the Affordable Housing Units (excluding First Homes); or



3.2 has identified an acceptable Affordable Housing Provider which was ready willing and able to
exchange unconditional contracts for the purchase of the Affordable Housing Units {excluding First
Homes) but such Affordable Housing Provider withdraw(s} from the transaction or otherwise indicates
that it is unlikely that it is able or willing to purchase the Affordable Housing Units (excluding First
Homes) (including where contracts have been exchanged but not completed due to the default of the
Affordable Housing Providers)

33 in either case within six {6} months of the date of this Deed then the provisions of the following
paragraph shall apply.

4, Where the preceding paragraph applies, the Owner may at any time following the 6-month
period referred to notify the Council that they have not exchanged contracts with an Affordable Housing
Provider for the disposal of the Affordable Housing Units (excluding First Homes) and the Council shall
then use reasonable endeavours to identify suitable Affordable Housing Providers which are ready able
and willing to exchange contracts for the purchase of the Affordable Housing Units (excluding First
Homes) (or such as remain unsold) and the provisions of the following paragraph shall apply.

5. In the event that either:

54 the Council has not been able to identify Affordable Housing Providers which are ready willing
and able to exchange unconditional contracts for the purchase of the Affordable Housing Units
{excluding First Homes) from the Owner; or

5.2 the Council had identified Affordable Housing Providers which are ready and willing and able
to exchange unconditional contracts for the purchase of the Affordable Housing Units (excluding First
Homes) from the Owner but such Affordable Housing Providers withdraw from the transaction or
otherwise indicates that it is unlikely that it is able or willing to purchase the Affordable Housing Units
(excluding First Homes) (including where contracts have been exchanged but not completed due to the
default of the Affordable Housing Providers)

in either case within six (6) months of the date upon which the Owner notified the Council under
paragraph 6 then the provisions of the following paragraph shall apply.

6. Subject to the Owner providing written evidence to the Council of Affordable Housing
Providers' engagement and a reason why the transfer to the Affordable Housing Providers has not
moved forward then the Owner shall be entitled to:-

6.1 dispose of Social Rented Units as Shared Ownership Units if the Affordable Housing Providers
will not accept Social Rental Units; or

6.2 as First Homes.

7. The Social Rented Units shall:

7.1 be marketed and made available by the Affordable Housing Provider as Social Rented Units

(excluding First Homes) (as appropriate and as determined by the Affordable Housing Scheme);

72 be let on an assured tenancy (or any similar successor form of tenancy) as Social Rented Units;

7.3 be let by the Affordable Housing Providers to Approved Persons;

7.4 remain as Affordable Housing Units (excluding First Homes) and let in accordance with this

paragraph 7 in perpetuity.

8. The Owner covenants as follows in respect of First Homes:-



8.1  To comply with the provisions for the First Homes in this Deed.

8.2 Save as provided in this Fifth Schedule the First Homes shall not be used or Occupied other
than as First Homes in perpetuity and in accordance with the terms of this Deed.

8.3 No First Home shall be Occupied following the first or any subsequent sale thereof unless the
Council has been provided with evidence that:

(a) the sale price for the First Homes shall be not more than the Discounted Sale Price; and

(b) in the case of the first sale of a First Home the Discounted Sale Price must be at a price of no
higher than £250,000 and

(c) the First Home is sold to a person who meets the eligibility criteria contained in Part 3 of the
Sixth Schedule this Schedule below

(d) the transferee shall send to the Council (marked for the attention of the Head of Legal) prior
to completion of the transfer of each First Home confirmation of the total price paid together
with a certificate given by a Valuer that is not more than 3 months old as to the Open Market
Value of the First Home; and

(e) it is {or in the case of the first sale will following completion of the registration at the Land
Registry of the transfer of such First Home be) subject to the First Home Restriction; and

{f a copy of the register entries following registration of the First Home has been supplied to the
Council marked for the attention of the Head of Legal on each disposition of the First Home
within 1 month of completion of registration of each disposition of the First Home; and

(g) payment of the Council's reasonable costs, which shall not be less than £75 to register the
information contained in this clause in their records.

8.4 The first and each and every subsequent sale of a First Home Sale Unit shall include provisions
in the transfer in which the transferee covenants to comply with the provisions in paragraphs 8.2, 8.3,
8.4 and 8.11 of this Fifth Schedule and to procure that his or her successor shall covenant in the same
terms;

8.5 The owner of a First Home (which shall include the Owners and any subsequent owner of First
Home) may apply to the Council to dispose of it other than as a First Home on the grounds that either:

8.5.1 the Dwelling has been actively marketed as a First Home for six (6) months (and in the case of
a first disposal the six (6) months shall be calculated from a date no earlier than six (6) months
prior to Practical Completion) and all reasonable endeavours have been made to dispose of
the Dwelling as a First Home but it has not been possible to dispose of that Dwelling as a First
Home in accordance with paragraph 8.3; or

85.2 requiring the owner of the First Home to undertake active marketing for the period specified
in paragraph 8.5.1 before being able to dispose of the Dwelling other than as a First Home
would be likely to cause the owner undue hardship

8.6 Upon receipt of an application served in accordance with paragraph 8.5 the Council shall have
the right (but shall not be required) to direct that the relevant Dwelling is disposed of to it at the
Discounted Sale Price

8.7 If the Council is satisfied that either of the grounds in paragraph 8.5 above have been made
out it shall confirm in writing within twenty eight (28) days of receipt of the written request made in
accordance with paragraph 8.5 that the relevant Dwelling may be disposed of:

8.7.1 tothe Council at the Discounted Sale Price; or

8.7.2 (if the Council confirms that it does not wish to acquire the relevant Dwelling) other than as
a First Home



and on the issue of that written confirmation the obligations in this Deed which apply to the First
Homes shall cease to bind and shall no longer affect that Dwelling apart from paragraph 8.9 which
shall cease to apply on receipt of payment by the Council where the relevant Dwelling is disposed of
other than as a First Home

8.8 If the Council does not wish to acquire the relevant Dwelling itself and is not satisfied that
either of the grounds in paragraph 8.5 above have been made out then it shall within twenty eight
(28) days of receipt of the written request made in accordance with paragraph 8.5 serve notice on the
owner of the First Home setting out the further steps it requires the owner to take to secure the
disposal of a Dwelling as a First Home and the timescale (which shall be no longer than six (6) months).
If at the end of that period the owner of the First Home has been unable to dispose of the Dwelling as
a First Home he may serve notice on the Council in accordance with paragraph 8.5 following which
the Council must within 28 days issue confirmation in writing that the Dwelling may be disposed of
other than as a First Home

8.9 Where a Dwelling is disposed of other than as a First Home in accordance with the provisions
of this schedule the owner of the First Home shall pay to the Council forthwith upon receipt of the
proceeds of sale the Additional First Homes Contribution

8.10  Any person who purchases a First Home Sale Unit free of the First Home Sale Restriction
pursuant to the provisions in paragraphs 8.7 and 8.8 shall not be liable to pay the Additional First
Homes Contribution to the Council.

8.11  Each First Home shall be used only as the main residence of the owner of the First Home and
shall not be let, sub-let or otherwise disposed of other than in accordance with the terms of this Deed
PROVIDED THAT letting or sub-letting shall be permitted in accordance with paragraphs 8.11.1 to
8.11.4 below.

The owner of the First Home ("the FH Owner"):

8.11.1 May let or sub-let their First Home for a fixed term of no more than two (2) years, provided
that the FH Owner notifies the Council in writing before the First Home is Occupied by the
prospective tenant or sub-tenant. The FH Owner may let or sub-let their First Home pursuant
to this paragraph more than once during the FH Owner's period of ownership, but the
aggregate of such lettings or sub-lettings during the FH Owner's period of ownership may not
exceed two (2) years

8.11.2 The FH Owner may let or sub-let their First Home for any period provided that the FH Owner
notifies the Council and the Council consents in writing to the proposed letting or sub-letting.
The Council caovenants not to unreasonably withhold or delay giving such consent and not to
withhold such consent in any of the circumstances a) to f) below:

a) the FH Owner is required to live in accommodation other than their First Home for
the duration of the letting or sub-letting for the purposes of employment;

b} the FH Owner is an active Armed Services Member and is to be deployed elsewhere
for the duration of the letting or sub-letting;

c) the FH Owner reasonably requires to live elsewhere for the duration of the letting or
sub-letting in order to escape a risk of harm;

d) the FH Owner reasonably requires to live elsewhere for the duration of the letting or
sub-letting as a result of relationship breakdown;

e) the FH Owner reasonably requires to live elsewhere for the duration of the letting or
sub-letting as a result of redundancy and

f) the FH Owner reasonably requires to live elsewhere for the duration of the letting or
sub-letting in order to provide care or assistance to any person.



8.11.3 A letting or sub-letting permitted pursuant to paragraph 8.11.1 or 8.11.2 must be by way of a
written lease or sub-lease (as the case may be) of the whole of the First Home on terms which
expressly prohibit any further sub-letting.

8.11.4 Nothing in this paragraph 8.11 prevents the FH Owner from renting a room within their First
Home or from renting their First Home as temporary sleeping accommodation provided that
the First Home remains at all times the FH Owner's main residence.

8.11.5 Any Notices served by the FH Owner under this clause 8.11 should be addressed to the Head
of Legal Services at the Borough Council.

8.12  The provisions of this Schedule shall not be binding on a mortgagee or chargee (or any receiver
(including an administrative receiver) appointed by such mortgagee or chargee or any other person
appointed under any security documentation to enable such mortgagee or chargee to realise its
security or any administrator (howsoever appointed} including a housing administrator (each a
"Receiver") of the whole or any part of the First Home Sale Unit or any persons or bodies deriving title
through such mortgagee or chargee or Receiver.,



THE SIXTH SCHEDULE

PART 1 - ELIGIBIILTY FOR THE SOCIAL RENTED UNITS

1. An Approved Persan should meet the following Eligibility Criteria for the Social Rented Units:
1.1 applicants must be deemed to be in Housing Need;

1.2 applicants must have a local connection with the area in which they are seeking to live;

13 applicants must be able to demonstrate a housing need for a property type.

2. For the avoidance of doubt local connection means (not in order of priority):

2.1 applicants who have previously had their only or principal home in the Borough for 6 out of the
last 12 months or 3 out of the last 5 years; or

2.2 applicants who for a period of 12 months prior to proposed Occupation of an Affordable
Housing Unit had their principal place of work within the Borough ; or

23 applicants who have immediately prior to the proposed Occupation of an Affordable Housing
Unit one or more of their parents children or siblings living within the Borough for a continuous period
of five years.

% For the avoidance of doubt applicants will be assessed on their current housing need.

4, For the avoidance of doubt the Social Rented Units must be the applicants sole or principal
home.

5. Provided Always that notwithstanding the above the Council and Affordable Housing Provider

may agree between themselves any amendment to the Eligibility Criteria where the Council shall deem
it reasonable to do so and provided further that after such amendments are applied the applicant is
able to demonstrate a housing need for a property type.

6. Upon allocation of the Social Rented Units for first lets and all subsequent lets the Affordable
Housing Provider will confirm the details of each successful applicant detailing the criteria by which they
qualify and the property address allocated to them and send this information to the Council.

PART 2 - ELIGIB HE SHARED OWNERSHIP UNIT

5 An Approved Person should meet the following eligibility criteria for the Shared Ownership
Units:
1.1 applicants must have a local connection with the area in which they arere seeking to live;

1.2  applicants must be deemed to be in need of financial assistance to purchase a property
on the open market;

1.3  applicants must be able to demonstrate a housing need for a property type.
2 For the avoidance of doubt local connection means (not in order of priority):

2.1  applicants who have previously had their only or principal home in the Borough for 6 out
of the last 12 months or 3 out of the last 5 years; or

2.2 applicants who for a period of 12 months prior to proposed Occupation of Shared



Ownership Units had their principal place of work within the Borough; or

2.3 applicants who have immediately prior to the proposed Occupation of Shared Ownership
Units one or more of their parents children or siblings living within the Borough for a
continuous period of five years.

Applicants will be assessed on their current housing need.
The Shared Ownership Units must be the applicants sole or principal home.

Applicants will only be authorised to proceed with the tenancy/lease (as applicable) after
meeting the criteria above. Applicants will normally only be permitted to occupy Shared
Ownership Units with an excess of one bedroom for their current housing need, however
discretion may be showed where it is reasonable to expect a household's need increase.

Provided Always that notwithstanding the above the Council and Affordable Housing Providers
may agree between themselves any amendment to the eligibility criteria set out in this
Schedule where the Council shall deem it reasonable to do so and provided further that after
such amendments are applied the applicant is able to demonstrate a housing need for a
property type. The applicants must use the accommodation as their main and principal
residence.

If after the Shared Ownership Units have been marketed for 6 months there is no interest from
applicants who comply with paragraphs 1 and 2 applicants who are ordinarily resident within
the Borough can be considered as well as applicants wha can demonstrate a need for affordable
housing.

PART 3 - ELIGIBILITY FOR FIRST HOMES

A First Home will only be sold to a purchaser who:

L
2.

is a First Time Buyer and

has a (combined) annual household income not exceeding £80,000 in the tax year immediately
preceding the year of purchase or such other income cap as may be published from time to
time by the Council and is in force at the time of the relevant disposal of the First Home; and

has a mortgage or home purchase plan (if required to comply with Islamic law) to fund a
minimum of 50% of the discounted purchase price



THE SEVENTH SCHEDULE - ADDITIONAL REQUIREMENTS

The Owner covenants with the Council that:

1. The Owner shall, prior to first Occupation, submit to the Council a plan for the management and
maintenance of the Communal Area and shall liaise with the Council (both parties acting reasonably) to
allow the Council to approve such plan.

2. The Development shall not be Occupied until the plan referred to at paragraph 1 has been
approved by the Council.
3. The Owner shall reasonably and properly maintain the Communal Area in perpetuity in

accordance with the plan approved by the Council pursuant to paragraph 1 and the Owners shall levy a
fair and reasonable service charge from the owners and/or occupiers of each of the Dwellings in respect
of such management and maintenance.

4. In the event that the Owner fails to comply with the objectives of the covenants set out in
paragraphs 1 - 3 (in respect of the ongoing maintenance and management of the Communal Area) the
Owner acknowledges that the Council may serve notice on the Owner detailing any works that it
considers to be reasonably required to manage and maintain the Communal Area (the Default Notice)
and giving to the Owner at least four weeks' notice (the Notice Period) to undertake and complete such
works. The Owner shall comply with the requirements in the Default Notice prior to the expiry of the
Notice Period.

5 In the event that the Owner fails to comply with the requirements in the Default Notice by the
end of the Notice Period the Owner grants to the Council licence to access the Communal Area with
workmen, plant and machinery to carry out the works required to remedy the default and in such
circumstances the Owner covenants to pay to the Council on demand the Council's reasonable costs
incurred in carrying out such works, paying interest at 4% above the base rate of the Bank of England
from the date of issue of a demand for payment by the Council to the Owner.

6. it shall allow the Council to have access to the Property at all reasonable times to monitor
compliance with the covenants in this Schedule and that it will provide the Council with such information
as the Council shall request from time to time to verify or check such compliance.

7. The Owner shall pay to the Council the Monitoring Fee payable on or prior to Commencement
of Development.



OVERAGE A

THE EIGHTH SCHEDULE — OVERAGE

THE EIGHTH SCHEDULE - OVERAGE

Definitions

The definitions in this Schedule
Schedule:-

shall have the following meanings and only apply to this Eighth

Build Cost Inflation
Mechanism

the build cost inflation amount that should be added to the
Predicted Sale Value at the date 3 months prior to the unit is sold,
which shall only be applied from the agreed viability position
dated August 2023 and an index applied every 3 months based on
the All in Tender Price Index published by the Building Cost
Information Service of the Royal Institution of Chartered
Surveyors or any successor organisation that applied immediately
preceding the date of actual payment. The build cost rate that the
indexation should be applied to is £148.56 {One Hundred and
Forty Eight Pounds and Fifty Six Pence) per sq ft. The Build Cost
Inflation Mechanism will be calculated as follows:

Build Cost Inflation Mechanism = £148.56 per sq ft X (A/B-1)

A= the figure for the All in Tender Price Index from the agreed
viability position dated August 2023 and then updated every 3
months from that point.

B= the figure for the All in Tender Price Index at the date of this
agreement.

| Disposal

any of the following in respect of any Dwelling:

a) the completion of the sale or disposition of the freehold
interest in any Dwelling;

the grant of a lease for a term of 21 years or more whether or
not a rent of more than nominal value is reserved;

the grant of a lease at a market rent with or without a
premium, or

the disposal of any Dwellings by means of a Forward Funding
Agreement and the words “Dispose” and “Disposes” shall be
construed accordingly.

b)
c)

d)

Dwelling

all of the residential units to be constructed as part of the
Development including both Market Housing Units and Affordable
Housing Units.




Assumed Dwelling Sale
Proceeds

the price (that would be entered on the Proprietorship Register at
HM Land Registry of the Unsold Dwelling) at which an Unsold
Dwelling might reasonably be expected to be sold at arm's length
in the open market as at the Settlement Date on the following
assumptions:

a) that the Unsold Dwelling has been practically completed and
is ready for immediate use and occupation;

b) a willing seller and buyer;

c) there has been a reasonable period in which to negotiate the
sale of the Unsold Dwelling taking into account the state of
the market;

d) the buyer has the benefit of all rights and easements required
for the use of the Unsold Dwelling; and

e) the Unsold Dwelling is free from the terms of this deed.

. Dwelling Sale Proceeds

the amount of sales proceeds arising out of the Disposal of the
Dwelling evidenced by the price set out in each transfer and
registered by the Land Registry as the sale price for each Dwelling.

External Consultant

an external consultant appointed by the Council to assess the
Viability Contribution calculation.

Index Linked

increased in accordance with the following formula:

Amount payable = the Maximum Viability Contribution x (A/B)
where:

A= the figure for the All in Tender Price Index published by the
Building Cost Information Service of the Royal Institution of
Chartered Surveyors or any successor organisation that applied
immediately preceding the date of actual payment.

B= the figure for the All in Tender Price Index published by the
Building Cost Information Service of the Royal Institution of
Chartered Surveyors or any successor organisation that applied
when the index was last published prior to the date of this deed.

Maximum Viability
Contribution

means the sum of £1,156,621 (One Million One Hundred and Fifty
Six Thousand and Six Hundred and Twenty One Pounds)
(calculated based on a 30% policy compliant affordable housing
contribution less the onsite Affordable Housing).

Net Saleable Area

the gross internal area measured to the internal face of the
perimeter walls subject to the specified inclusions and exclusions
as defined by the RICS Code of Measuring Practice (2015) subject
to the specified inclusions and exclusions specified therein.

|| Predicted Sales Values

The predicted sale values that are to be used to calculate the
viability contribution are:




a) 3 bed house at £247.14 (Two Hundred and Forty Seven
Pounds and Fourteen Pence) per sq ft

b) 4 bed house at £237.31 (Two Hundred and Thirty Seven
Pounds and Thirty One Pence) per sq ft

Settlement Dates

the date the final Dwelling is disposed of at each Trigger point by
way of a Disposal or, Seven years from the date of this deed.

Sold Dwelling

any dwelling permitted by the Planning Permission that has been
the subject of a Disposal.

Sold Dwelling Payment

Contribution per Sold Dwelling unit calculated by the mechanism
in this agreement which is:

A=B-{{C+D}xE)

A = Sold Dwelling Payment per unit

B = the Dwelling Sale Proceeds from the Sold Dwelling
C = the Predicted Sales Value

D = the Build Cost Inflation Mechanism (if applicable)

E = the NSA in square feet of the Sold Dwelling

| [Unsold Dwelling]

[any Dwelling permitted by the Planning Permission and which
shall have been constructed in accordance with the Planning
Permission as at the Settlement Date but which shall not have
been subject to a Disposal.]

Unsold Dwelling Payment

Contribution per Unsold Dwelling unit calculated by the
mechanism in this agreement which is:

A=B—((C+D)xE)

where:

A = the Unsold Dwellings Payment per unit

B = the Assumed Dwelling Sale Proceeds from the Sold Dwelling
C = the Predicted Sales Value

D = the Build Cost Inflation Mechanism (if applicable)

E = the NSA in square feet of the Sold Dwelling

Viability Contribution

the sums (if any) calculated and payable in accordance with the
relevant provisions at the Eighth Schedule of this deed capped at
the Maximum Viability Contribution and to be expended by the
Council to provide new Affordable Housing schemes, programmes
for bringing vacant buildings back into use as Affordable Housing
and improving or converting existing housing in Rossendale to
make it suitable as Affordable Housing in Rossendale.




Eighth Schedule - Viability Contribution
1.1 The Owner shall pay the Viability Contribution in accordance with the following paragraphs.

1.2 The Owner shall maintain an account of Sale Proceeds and shall supply to the Council when
reasonably requested by the Council and on Disposal of 60% and 100% of the Open Market Units and
on the Settlement Date:

a) an account of the Sale Proceeds duly certified to be true and accurate;

b) NSA of each dwelling;

¢) analysis of the Sale Proceeds on a square foot basis; and

d) a copy of the completion statement between the Owner and the purchaser of each Dwelling.
1.3 Within ten Working Days after the Settlement Date of each Trigger or if later the date on which
the amount payable is agreed between the parties or determined by the arbitrator (the Payment Date)
the Owner shall pay to the Council the Viability Contribution being the sum of the Sold Dwellings
Payments per unit and any Unsold Dwelling Payments per unit.

1.4 The Sold Dwellings
Payment per unit shall be calculated in accordance with the following:
A=B-((C+D)xE)
where:
A = Sold Dwelling Payment per unit
B = the Dwelling Sale Proceeds from the Sold Dwelling
C = the Predicted Sales Value
D = the Build Cost Inflation Mechanism (if applicable)
E = the NSA in square feet of the Sold Dwelling
And a worked example provided for illustrative purposes only is provided at Annex [XXX].

1.6 If on the Settlement Date there are any Unsold Dwellings at the Property then the Owner shall
pay to the Council a sum which is the aggregate of:

(a) a sum calculated in accordance with Schedule 8 paragraph 1.4 in respect of Sold Dwellings;
{(b) a sum in respect of the Unsold Dwellings which is calculated in accordance with the following
formula:

A=B-((C+D)xE)

where:

A = the Unsold Dwellings Payment per unit

B = the Assumed Dwelling Sale Proceeds from the Sold Dwelling
C = the Predicted Sales Value

D = the Build Cost Inflation Mechanism (if applicable)

E = the NSA in square feet of the Sold Dwelling



1.8 In the event that, in the Council’s reasonable opinion, any Dwelling(s}) are sold or leased by the
Developer for the purposes of or with the effect of avoiding the payment of the Viability Contribution or
a Dwelling is first Occupied without a sale, lease or other assurance having been completed, the Sales
Revenue of the relevant Dwellings shall be determined based on the Unsold Dwelling Assumed Dwelling
Sale Proceeds definition, as determined by the Council acting reasonably.

1.9 The Build Cost Inflation Mechanism shall only be applied to a Dwelling if its date of sale is after
the date of the agreed viability position dated August 2023. The indexation of build costs will then be
updated every 3 months thereafter, with the indexation amount applied based on 3 months prior to
when the dwelling is sold.

1.10 In the event that the Sold or Unsold Dwelling Payment per unit is a negative figure the relevant
amount is deemed to be zero for that unit.

1.11  The Viability Contribution per each trigger is the aggregate of the total Sold Dwelling Payment
per unit from the trigger and the total Unsold Dwelling Payment per unit from the trigger. The Viability
Contribution will only be applied to the Open Market Units.

1.12  The Owner and the Council shall use all reasonable endeavours to agree the amount of the
Unsold Dwellings Payment within 10 Working Days after the Settlement Date.

1.13  The Viability Contribution calculated in accordance with the terms of this Schedule 8 shall at no
time exceed the Maximum Affordable Housing Contribution of £1,156,621 {(One Million One Hundred
and Fifty Six Thousand and Six Hundred and Twenty One Pounds) (the “Maximum Viability
Contribution”) subject to indexation.

1.14  The Viability Contribution shall be paid by the Developer within 28 days of receipt of the notice
served by the Council or (if later) from the date of which any dispute between the parties about the
amount payable is resolved.

1.15 The Developer shall pay the Council a monitoring fee of £20 per hour in respect of its costs in
reviewing, monitoring and calculating the sums due as and otherwise associated with the Viahility

Contribution.

1.16  The Council may appoint an independent External Consultant to assess the Viability Contribution
calculation with the costs of the External Consultant to be paid by the Developer.

1.17  In the event that the Council and/or an External Consultant requires further information or
supporting evidence then the Developer shall provide such information and/or evidence to the Council
or the External Consultant (as applicable and with copies to the other Parties) within 10 Working Days
of receiving the relevant request and this process may be repeated until the Council and/or the External
Consultant has all the information it reasonable requires to assess whether in its view any Viability
Contribution is payable.

1.18  When the Council or its External Consultant has completed its assessment of the Viability
Contribution submitted by the Developer, the Council shall notify the Developer in writing of its decision
as to whether any Viability Overage Contribution is required and, if so, the amount.

1.19  The Developer shall pay the External Consultant’s costs (if appointed) pursuant to paragraph
1.12 above which are reasonably and properly incurred in assessing the Viability Contribution within 20
Working Days of receipt of a written request for such payment to be made.

DISPUTES



2.1 Unless and to the extent not specified otherwise in this deed a dispute (save for any disputes as
to matters of law) shall be referred at any appropriate time by any party hereto to a person having
appropriate professional qualifications and experience in such matters ("the Expert") appointed jointly
by the parties or in default of agreement within 10 Working Days after either party has given to the other
a written request requiring the appointment of the expert by the President for the time being of the
Royal Institution of Chartered Surveyors or the President of such other professional body as shall be
relevant for the nature of the dispute in question (as appropriate) (or on his behalf) on the application
of either party and such reference shall be deemed to be submission to arbitration within the meaning
of the Arbitration Act 1996 or any statutory modification or re-enactment thereof for the time being in
force.

2.2 The Expert shall have at least 10 years post qualification experience in the area of the dispute in
question.

&a The Expert shall act as an expert and not as an arbitrator and the decision of the Expert shall be
final and binding upon the parties (except where there is a manifest error and/or on a matter of law)
and the following provisions shall apply to the Expert.

24 The charges and expenses of the Expert shall be borne between the parties in such proportions
as the Expert may direct.

2.5 The Expert shall give each of the parties an opportunity to make representations to him before
making his decision which he shall make available to the other parties on request.

2.6 The Expert shall be entitled to obtain opinions from others if he so wishes.

2.7 The Expert shall make his decision on valuation matters within the range of any representations
made by the parties.

2.8 The Expert shall comply with any time limits or other directions agreed by the parties on or
before his appointment,

2.9 If the Expert is unable or unwilling to accept his appointment or to carry out his functions then
either party may apply for a replacement to be appointed in his place and this procedure may be
repeated as often as necessary.

2.10  The decision of the Expert must be given in writing setting out the reasons behind such decision.

2.11  If the parties fail to agree as to the nature of the difference or question then a decision as to the
nature of such difference or question shall be referred to a solicitor of at least ten (10} years post
gualification experience.



Annex XXX

Worked example based on start on site of November 2024 and date of deed at Q4 2024

‘ PlotNo. |Hous Sale | B: C: D: Build E:NSAof | A:Sold
e Date Dwelling | Predicted | Cost Sold Dwelling
Type Sale Sale Value | Inflation Dwelling | Payment
‘ | Proceed | (£/sqft) Mechanis | (sqft) Per Unit (If
' (Total £) m (£/ sq ft) Ais
negative, it
equates to
0)
Example 12 £235,000 | £247.14 £4.13 900 £8,860
1 bed  months
after
start on |
site
Example 19 £310,000 | £237.31 £7.88 1,232 £7,928
2 bed | months
after
start on
| site
Example 31 £325,000 | £237.31 £13.88 1,232 £15,533
3 bed | months
after
starton
site
The Build Cost Inflation Mechanism can be broken down as follows for example 2 and 3;
Plot No. House Sale Date Build Cost | A=Index3 | B =Index at | Build Cost
Type Rate months the date of | Inflation
prior to the | this Mechanism:
unit is sold | agreement | £148.56 X
(A/B-1)
Example 1 | 3 bed 12 months | £148.56 407 396 £4.13
after start
on site
Example2 | 4 bed 19 months | £148.56 417 396 £7.88
after start
on site |
Example3 | 4 bed 34 months | £148.56 433 396 £13.88
after start
on site




OVERAGEB

1. Definitions

The definitions in this Schedule shall have the following meanings and only apply to this schedule 8:-

Affordable Housing Contribution

—_——

Affordable Housing Review Cap

means a financial sum derived from the Review
Formula which may be payable by the Owners of
the Site to the Council as a contribution towards
projects and initiatives which facilitate the
provision of Affordable Housing in the Borough
subject to such sum not exceeding the Affordable
Housing Review Cap

means such figure £253,160 as being the
maximum additional policy compliant level of off-
site contribution towards Affordable Housing as
assessed by the Council against the Council's
policies for Affordable Housing

Application Stage Total Build Costs

the figure of THIRTEEN MILLION THREE
HUNDRED and THIRTY ONE THOUSAND AND
EIGHT HUNDRED and FIFTEEN POUNDS
(£13,331,815) (being the “Total Costs” figure
| quoted for in "Option 18% Affordable Housing
| Model of the Final Application Stage Viability
Appraisal)

Application Stage Total GDV

the figure of SIXTEEN MILLION NINE HUNDRED
AND FORTY TWO THOUSAND AND EIGHT
HUNDRED AND SIXTY FOUR THOUSAND POUNDS
| (£16,942,864) being the "Gross Development
| Value" figure quoted in "Option 18% Affordable
Housing Model of the Final Application Stage
Viability Appraisal

Base Rate

the base rate from time to time of the Bank of
England

BCIS ATPI Indexation

means the BCIS ATPI Indexation published by the
Royal Institute of Chartered Surveyors or any
successor body (or such other index replacing the
same)

BNG

BNG means achieving the Bio-Diversity Gain
objective (as defined in Schedule 7A paragraph 2
of the Town & Country Planning Act 1990)




Borough

the Borough of Rossendale

Default Interest Rate

3% per annum above the Base Rate

Development

the development of the site pursuant to the
Planning Application comprising a residential
development of up to 71 residential dwellings,
landscaping and other associated infrastructure

Final Application Stage Viability Appraisal

means the Appraisal from McDermott Homes
agreed with the Local Planning Authority at the
application stage and presented in Annex 3

Gross Development Value (“GDV”)

is the forecast sales amount that is anticipated
from the Development at the time of the Review
Process

Incentives

means the sum which is no more than 5% of the
Gross Development Value of the Market
Dwellings. Examples of Incentives include, but
are not limited to:-

a) providing extra specifications or
facilities at no cost to the relevant
purchaser that do not form part of the
standard specification;

b) discounts, cashback, deposit paid,
payment of a purchaser’s legal fees,
surveyor's fees, estate agent’s
commission on the sale, estate agent’s
fees, payment of stamp duty land tax
and Part Exchange Cost; and

| any carpets, curtains, soft furnishings, white

goods or other items that the owner provides to
a purchaser on the disposal of the Market
Dwellings

Index

the Building Cost Information Service All In
Tender Price Index (or such other successor
index thereof or if there is no such successor
index such other reasonable alternative index as
notified to the Owners by the Council)

Indexation

means increased (upwards only) in accordance
with the following formula:

Indexation = the cost specified in this Deed x
(A-B)/B where:

A= the figure for the Index last
published prior to the date




of the Viability Review;

the figure for the Index
that applied when the
index was last published
prior to the date of the
approval of the Planning
Application

NDV

the aggregate market value of the Development
net of Incentives (actual or estimated as the
context requires)

Planning Application

the planning application for the Development
registered by the Council for planning permission
under reference number 2022/0453

Planning Permission

the planning permission to be granted for the
Development pursuant to the Planning
Application

Review Stage Actual NDV

the NDV Actual of all parts of the Development of
site that have been disposed of (in this context
meaning completion of a freehold transfer or the
granting of a lease) at the time of the Review
Process

Review Stage Estimated NDV

the NDV Estimated of all remaining parts of the

Development of site (avoiding any double
counting with any item included in the Review
Actual NDV) that are yet to be sold at the time of
the Review Process based on comparable
evidence

Review Formula

the formula for determining whether the
Affordable Housing Contribution is payable as set
out in Part 2 of this Schedule 8 - Review Formula

Review Information

a final review stage viability appraisal of the
Development of the Site presenting:-

a) the calculation of the Review Stage Total Build
Costs, including all standard build costs and
“other construction costs” indexed in line to the
latest Index at the Viability Review Date required
in connection with the Development of Site and
Review Stage;

b) Actual NDV at the date of preparation and




Review Stage;

c) Estimated NDV (with any supporting evidence
and justification reasonably requested by the
Council for the same) and any other information
relating to the Viability Review of the
Development (including any commercial

| arrangements relating to the disposal of the Site
|by the Owner reasonably requested by the

Council) in order for the Council to be satisfied
that it can undertake the Review Process

Review Process

a review of the Development using the Review
Information and the Review Formula and carried
out in accordance with Schedule 8

Review Stage Total Build Costs

(E) means all costs included in the Final
Application Stage Viability Appraisal and
incurred in carrying out, and/or expected to be
incurred and/or otherwise incurred in carrying
out, and/or expected to be incurred and/or
otherwise  associated with  the  Site
Development, being the total of:

(i)  All standard build costs of £9,740,483 as
agreed in the Final Application Stage
Review Viability Appraisal increased by
BCIS ATPI indexation from the date of
Planning Consent to the date of the
viability review and

(ii)  All other construction costs of £1,531,614
as the agreed Abnormal costs (including
costs associated with the diversion and/or
provision of statutory utilities) in the Final
Application Stage Review Viability
Appraisal increased by BCIS ATPI
indexation from the date of Planning
Consent to the date of the viability review
and

(iii) Section 106 contributions of £317,838
agreed in the Final Application Stage
Review Viability Appraisal plus any
increase in those contributions since the
Application Stage review and

(iv) BNG costs of £301,875 as agreed in the
Final Application Stage Review Viability
Appraisal and

(v) Sales, agents, marketing and legal costs of
£448,938 as agreed in the Final
Application Stage Review Viability




| Appraisal and

(vi) Professional fees of £656,627 as agreed in
the Final Application Stage Review
Viability Appraisal and

(vii) Finance costs of £334,440 as agreed in the
Final Application Stage Review Viability
Appraisal

| Section 106 Contributions

together: (i) the Open Space Contribution; (ii)
the Education Contribution; (iii) the Monitoring
Fee and (iv) Highways Contribution (each a
"Contribution") and "Contributions" shall be
construed accordingly

Viability Review Date

means the date of Occupation of 90% of the
Market Dwellings to be constructed pursuant to
the Reserved Matters Approval (being 54 in
number).

le 8 - iew Process

1 Review Process Purpose

1.1 The Owners of Site and the Council agree that the purpose of carrying out the Review Process
is to calculate the value of any Affordable Housing Contribution payable by the Owners of Site
by carrying out a review of development profitability of Site in accordance with the process set
out in this Schedule 8

2 Pringiol
2.1 The Owners of Site and the Council agree that the Review Process shall be carried out in

accordance with the following principles:

2.1.1 the Review Process shall be carried out in good faith in accordance with the
provisions of this Deed,;

2.1.2 the Review Process shall be undertaken within the timescales set out in the
Owner’s Obligations and Council’s Obligations.

Owners Obligations

2.2

2.3

The Owners of Site shall notify the Council in writing of the anticipated date of submission of
the Review Information (not less than 10 Working Days in advance of that date (but not more
than 30 Working Days in advance) and such notice shall be accompanied by evidence of the
likely dates on which the review shall begin and end (i.e. the date on which a total of 90% of
the market Dwellings (being 54 in number) respectively are anticipated to be Occupied.

The Owners of Site shall submit to the Council within 5 working days of the Viability Review
Date having occurred:

23.1 the Review Information; and

2.3.2 a Written Statement applying the Review Information to the Review Formula
(subject to the Affordable Housing Review Cap) thereby confirming whether in




the view of the Owners any Affordable Housing Contribution is payable and, if
so, how much.

Council’s Obligations

24

2.5

2.6

2.7

Within 15 Working Days following receipt by the Council of the information provided by the
Owner in accordance with clause 2 the Council shall notify the Owner in writing whether the
Council disagrees with any of the amounts stated in the Written Statement. The Council shall
at the same time provide detailed written reasons and evidence if the Council disagrees with
any of the amounts stated in the Written Statement.

For the purposes of the Council's assessment at paragraph 2.4 above the Council may appoint
a Qualified Person to assist the Council in its various assessments in connection with the
Review Process and to advise the Council on the acceptability of the Review Information
submitted (the reasonable costs of which appointment are to be met by the Owners of the
Development but without those costs being included as a cost for the purposes of the Review
Formula).

in the event that the Council and/or the Qualified Person requires further Review Information
and/or supporting evidence of the same then the Owners of Site B shall provide any
reasonably required information to the Council and/or the Qualified Person (as applicable
and with copies to the other parties) within 10 Working Days of receiving the relevant request
and this process may be repeated until the Council andfor the Qualified Person (as
applicable) has all the information it reasonably requires to assess whether in its view any
Affordable Housing Contribution is demonstrated to be payable in accordance with the
Review Formula.

When the Council has completed its assessment, it shall notify the Owners in writing of its
decision as to whether an Affordable Housing Contribution is required and, if so, such notice
shall also include:

2.7.1 the amount of the Affordable Housing Contribution required to be paid {subject
always to "Note One" of Part 2 of Schedule 8); and

2.7.2 the date on which itis required to be paid (which shall be within 15 Working Days
of the notice issued to the Owners of the Development under this paragraph 2.7)

3 Disputes

if the Owner and the Council fail to agree on whether an Overage Payment (to be defined) is due or the
amount of the Overage Payment due within 20 Working Days of service of the Notice served by the
Council pursuant to clause 2.7 or within 6 months of the Viability Review Date, (to be defined) either
party may refer the matter for determination to an independent surveyor.

3.1

3.2

33

The parties shall agree on the appointment of the Independent Surveyor and shall agree with
the Independent Surveyor the terms of the appointment.

If the parties are unable to agree on an Independent Surveyor (to be defined)or the terms of
the appointment within 15 Working Days from and including the date on which the matter was
referred for determination under clause 5.1, either party shall then be entitled to request the
President for the time being of the Royal Institution of Chartered Surveyors to appoint the
Independent Surveyor and to agree with the Independent Surveyor the terms of the
appointment.

The Independent Surveyor is required to prepare a written decision and give notice (including a
written copy) of the decision on the amount of the relevant Overage Payment (as the case may
be} to the parties within 20 Working Days from and including the date of the Independent
Surveyor's appointment,
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3.6

3.7

&=

4.1
4.2

4.3

4.4

If the Independent Surveyor dies or becomes unwilling or incapable of acting, or does not deliver
the decision within the time required by this clause then:

(i) either party may apply to the President of the Royal Institution of Chartered Surveyors
to discharge the Independent Surveyor and to appoint a replacement Independent
Surveyor; and

(ii) this clause shall apply to the new Independent Surveyor as if they were the first
Independent Surveyor appointed.

The parties are entitled to make submissions to the Independent Surveyor including oral
submissions and shall provide (or procure that others pravide) the Independent Surveyor with
such assistance and documents as the Independent Surveyor reasonably requires for the
purpose of reaching a decision.

The Independent Surveyor shall act as an expert and not as an arbitrator. The Independent
Surveyor's written decision shall be final and binding on the parties in the absence of manifest
error or fraud.

The Buyer and the Seller agree to pay the Independent Surveyor's costs in the proportions
determined by the Independent Surveyor within 10 Waorking Days from and including a demand
for payment. If they are not so paid, the party against whom the costs were not awarded shall
be entitled to pay the Independent Surveyor the sums due and recover the amount from the
other party on demand.

General Provisions
No income or cost of the Development shall be double-counted.

The Owners shall provide such financial information, detail and evidence as the Council shall
reasonably require in an open-book manner.

The Owners will pay to the Council the Council's reasonable costs incurred in undertaking the
Review Process including the costs of obtaining professional advice (including appointment of
a Qualified Person) on the dates reasonably specified by the Council to the Owners.

It is agreed between the parties that the Council will treat any information supplied to it
pursuant to the Review Process as confidential and shall not disclose it to any other person
(other than any agent or consultant or other person appointed by the Council to assist with
the Review Process) unless a disclosure request has been made and the Council has
determined that the information should be disclosed having first provided the Owners with 7
days’ written notice of the disclosure request and the right to make any representations on
why the requested information is commercially sensitive and should not be disclosed either
with or without redaction.



Part 2, Schedule 8 - The Review Formula
Review Formula - calculation to establish any surplus profit available for the Affordable Housing
Contribution

X = value of Affordable Housing Contribution (where X is greater than zero)
X=2 x0.6

((A+B)-C)-(D -E)-P-Sec106=2

Where:

A = Review Stage Actual NDV (£)

B = Review Stage Estimated NDV (£)

C = Application Stage Total GDV (£16,942,864)

D = Review Stage Total Build Costs (£)

E = Application Stage Total Build Costs (£13,331,815)

P = (A+ B- C) x Y (Developer profit on change in GDV (£)} PROVIDED ALWAYS that where P is
zero or a negative number it shall be inputted as zero

Y = Agreed Developer's Profit of 17.21% on Final Application Stage Viability Appraisal

Sec 106 means any increase in $106 contributions since the Final Application Stage Viability Appraisal

NOTE ONE: For the avoidance of any doubt the Council confirms and covenants with the Owners of Site
that:-

(i) where X is greater than zero and X is greater than the Affordable Housing Review Cap the
Owners of Site shall only ever be required to pay the Affordable Housing Review Cap and the
difference between the Affordable Housing Review Cap and X shall be retained by the Owners
of Site; and

(ii) where X is greater than zero but is less than the Affordable Housing Review Cap the Owners
of Site shall only ever be required to pay X; and

(iii) where X is zero or less no Affordable Housing Contribution shall be payable



Review stope @90% compietion of developiment plot sales
So
{(A+8}-0)

P=lAeB-O) " Y

saction 106
Therefore Z = ([A+8)-C) - {[0+E) F) P -section 106

K=

Pk dan o &

P 18% AH Position
DP 30% AH Postiion

{Developer Profit difference between 18% sffordabla v 30% affordable

scheme)
Affordahle Housing Review Cap

Bacup Review Calculation

X = Affordable Housing (

X=Z*05 where 60% ks payabtie to the LPA a5 an Increased share of any overage.

{(A+8) -C] - {(DoE) - F} -P - sec 106 = 2

1,557,136

A 17,000,000

) 1,500,000

c 16,942,964

230027 D 12,419,433

£ 1145409

F 1L35LELS

267983 ¥ 172%

0 Section 106 0
1,055,126

Apportionment

633,076 Share (50/40) s
63306
2915872
2,662,712
253,160

A= Review Stage Actual GOV
Be Review Stage Esimated GOV
= Application Stage Totsl GOV (agreed)

D= Review Stage Total Bulld Costs (spent)
E= Review Stage Total Bulld Costs {ro be spent]
F= Applcation Stage Totsl Build Costs (agyeed)

bhended profit agreed



THE NINTH SCHEDULE - OWNER’S COVENANTS TO THE COUNTY COUNCIL
The Owner covenants with the County Council as follows:

i 1 To pay the Highways Contribution to the County Council on or prior to the first Occupation of
the 25" Dwelling and not to Occupy, permit or allow the first Occupation of the 25th Dwelling on the
Site unless and until the Highways Contribution has been paid to the County Councill in full

2 To pay the Travel Plan Contribution prior to Commencement of Development and not to
Commence permit or allow the Commencement of Development until and unless the Travel Plan
Contribution has been paid to the County Council in full



THE TENTH SCHEDULE - THE COUNCIL’S COVENANTS

Contributions

1. To use all Contributions received from the Owner under the terms of this Deed for the
purposes referred to in the relevant definition and for no other purpose.

2. The Council covenants with the Owner that it will refund any Contributions to the person
who paid the relevant Contribution to the extent that such Contribution has not been expended in or
committed for expenditure accordance with the provisions in this Deed (and money shall be deemed to
have been expended if the Council has properly entered into a contract for the expenditure of the
money for the purpose for which it is paid which is reasonably likely to result in the fulfilment of that
purpose} within ten years of the date of receipt by the Council of such sum.

B3 When requested in writing the Council shall provide written confirmation of the discharge
of obligations to the Council contained in this Deed once the Council is satisfied (acting reasonably} that
such obligations have been performed.



THE ELEVENTH SCHEDULE - THE COUNTY COUNCIL'S COVENANTS

The C . its C ith the O
1. To use the Highways Contribution received from the Owner under the terms of this Deed for
the purposes specified in this Deed for which they are to be paid and for no other purpose.

2. At the written request of the Owner, the County Council covenants with the Owner that it will
refund the Highways Contribution to the person who paid the Highways Contribution to the County
Council to the extent that the Highways Contribution has not been expended or committed for
expenditure and that it will refund the Travel Plan Contribution to the extent that the Travel Plan
Contribution has not been expended or committed for expenditure in accordance with the provisions
of this Deed (and money shall be deemed to have been expended if the County Council has properly
entered into a contract for the expenditure of the money for the purpose for which it is paid which is
reasonably likely to result in the fulfilment of that purpose) within ten years of the date of receipt by
the County Council of the final payment, together with any interest accrued.

3. When requested in writing the County Council shall provide written confirmation of the
discharge of obligations to the County Council contained in this Deed once the County Council is satisfied
that such obligations have been performed.



THE TWELFTH SCHEDULE - OFF-SITE BIODIVERSITY NET GAIN

In this Schedule the following words shall have the following meanings:-
DEFINITIONS

Biodiversity Gain Site: the land off Douglas Road and Fieldfare Way.
Biodiversity Gain Site Plan: the plan attached to this deed at Annex 1.

Biodiversity Gain Site Register: the register of biodiversity gain sites established under section 100 of
Part 6 of the Environment Act 2021.

Draft Habitat Management and Monitoring Plan: the habitat management and monitoring plan in
respect of the Biodiversity Gain Site submitted by the Owner to the Council pursuant to paragraph 1.1
of Part 1 of this Schedule.

Habitat Creation and Enhancement Works: the works set out in the Habitat Management and
Monitoring Plan.

Habitat Creation and Enhancement Works Completion Date: the date of completion of the Habitat
Creation and Enhancement Works.

Habitat Management and Monitoring Plan: the habitat management and monitoring plan approved by
the Council in accordance with this deed.

Habitat Monitoring Fee: the sum of £ 300 per annum for the first, second, third, fourth, fifth, tenth,
fifteenth, twentieth, twenty-fifth and thirtieth anniversaries index linked.

Monitoring Report: a written report which provides an assessment of the performance and efficacy of
the Habitat Management and Monitoring Plan in the 12 month period preceding the relevant Monitoring
Report Date.

Meonitoring Report Date: the first, second, third, fourth, fifth, tenth, fifteenth, twentieth, twenty-fifth
and thirtieth anniversaries of the Habitat Creation and Enhancement Works Completion Date or such
other dates agreed in writing with the Council.

Remedial Steps: any remedial steps required to ensure compliance with the Habitat Management and
Monitoring Plan.

PART ONE - COVENANTS TO THE COUNCIL

1. Hahitat Management and Monitoring Plan

1.1 Within 30 Working Days after the date of this deed, the Owner shall submit the Draft Habitat
Management and Monitoring Plan to the Council for approval.

1.2 If the Council does not approve the Draft Habitat Management and Monitoring Plan submitted
pursuant to paragraph 1.1 of this Schedule, the Owner shall submit a revised Draft Habitat
Management and Monitoring Plan to the Council for approval. The procedure set out in
paragraph 1 of Part Two of this Schedule shall apply to any revised Draft Habitat Management
and Monitoring Plan as if it were the first Draft Habitat Management and Monitoring Plan. The
Owner shall continue to submit revised Draft Habitat Management and Monitoring Plans to the
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Council for approval until a Draft Habitat Management and Monitoring Plan is approved by the
Council.

The Owner shall not make any changes to the Habitat Management and Monitoring Plan without
the prior approval, in writing, of the Council (such approval not to be unreasonably withheld or
delayed).

The Owner shall manage and maintain (or procure the management and maintenance of) the
Biodiversity Gain Site in accordance with the Habitat Management and Monitoring Plan for a
period of 30 years from the Habitat Creation and Enhancement Works Completion Date.

Habitat Creation and Enhancement Works
The Owner shall:

(a) commence the Habitat Creation and Enhancement Works on the later of approval of
the Draft Habitat Management and Monitoring Plan by the Council pursuant to
paragraph 1.2 of this Schedule and 6 months after the Commencement Date; and

(b)  within 15 Working Days of the commencement date of the Habitat Creation and
Enhancement Works, notify the Council in writing of that date.

The Owner shall:

{a) complete the Habitat Creation and Enhancement Works no later than 36 months from
the Commencement Date; and

{b)  within 20 Working Days of the Habitat Creation and Enhancement Works Completion
Date, notify the Council in writing of that date.

Registration in the Biodiversity Gain Site Register

The Owner shall register the Biodiversity Gain Site in the Biodiversity Gain Site Register within
30 Working Days of the Habitat Creation and Enhancement Works Completion Date.

Ownership of the Biodiversity Gain Site

The Owner covenants that no person other than the Owner has any legal or equitable interest
in the Biodiversity Gain Site.

The Owner shall give to the Council within 20 Working Days the details of any conveyance,
transfer, lease, assignment, mortgage or other disposition entered into in respect of all or any
part of the Biodiversity Gain Site including:

(a) the name and address of the person to whom the disposition was made; and
{b) the nature and extent of the interest disposed of.
Access to the Biodiversity Gain Site

The Owner shall allow access to the Biodiversity Gain Site on reasonable notice and at
reasonable times to persons authorised by the Council for the purposes of monitoring
compliance with the Habitat Management and Monitoring Plan and this deed.

Monitoring Reports

The Owner shall provide a Monitoring Report to the Council within 3 months of each Monitoring
Report Date.
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7.2

Remedial Steps

Within 20 Working Days from receipt by the Owner of a notice from the Council pursuant to
paragraph 3 of Part 2, the Owner shall provide to the Council for approval (such approval not to
be unreasonably withheld or delayed) a draft proposal in writing setting out the Remedial Steps
and a timetable for the implementation of those Remedial Steps.

As soon as reasonably practicable following approval by the Council of a proposal referred to in
paragraph 7.1 of this Schedule, the Owner shall implement the Remedial Steps in accordance
with that approved proposal.

PART 2 - COVENANTS BY THE NCI

p I

b 5
2.1

2.2
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3.
3.1

3.2

Approval of the Draft Habitat Management and Monitoring Plan

Within 15 Working Days from the date on which the Council receives a Draft Habitat
Management and Manitoring Plan, the Council shall notify the Owner in writing whether the
Council approves that Draft Habitat Management and Monitoring Plan (such approval not to be
unreasonably withheld or delayed). At the same time, the Council shall give reasons if it does
not approve that Draft Habitat Management and Monitoring Plan.

Habitat Monitoring Fee

The Council shall pay the Habitat Monitoring Fee into a separately identified interest-bearing
section of the Council's combined accounts as soon as reasonably practicable following receipt
by the Council in cleared funds of the Habitat Monitoring Fee.

The Council shall not use the Habitat Monitoring Fee for anything other than the evaluation,
monitoring, measuring of, overseeing and compliance with the Habitat Management and
Monitoring Plan on the Biodiversity Gain Site and this Deed.

In the event that the Habitat Monitoring Fee has not been spent or committed for expenditure
by the Council within 10 years following the date of receipt of the Habitat Monitoring Fee, the
Council shall refund to the Owner any part of the Habitat Monitoring Fee which has not been
spent or committed for expenditure, together with any accrued interest.

Notification of non-compliance with the Habitat Management and Monitoring Plan

Following receipt by the Council of a Monitoring Report, if the Council (acting reasonably)
considers that the Owner is not complying with the Habitat Management and Monitoring Plan,
the Council shall notify the Owner, giving reasons, within 10 Working Days from receipt by the
Council of that Manitoring Report.

If, at any time, the Council (acting reasonably) considers that the Owner is in substantial breach
of the Habitat Management and Monitoring Plan the Council shall give written notice to the
Owner, giving reasons.



ANNEX 1 - BIODIVERSITY GAIN SITE PLAN
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ANNEX 2 - DRAFT HABITAT MANAGEMENT AND MONITORING PLAN
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ANNEX 3 - VIABILITY APPRAISAL



Appraisal Summary
Fieldfare Way
REVENUE

Sales Valuation
Market Units
Grasmoor
Maldstone
Applebury
Ashdawn
Oakhurst
Mouiton
Welland

Affordable Units

Moulton First Homes (70%)
Mautton shared awnership
Welland shared awnership
Mouitan sackal rent

Tatal

ACQUISITION COSTS
Fined Prica target for viable scheme

Fixed Price - Residuabsed land value

Stamp Dury
Effective Stamp Duty Rate
Legal Fee

CONSTRUCTION COSTS
Construction

Market Units
Affordable Units

Totals

Contingency

Other Construction

Initial Site Prep

Cut and Fill

Capping Layer (Roads)

Land Drains & Landscape Buffer
Pumping Staticn

Abnormal Faundations
Underbuiid

etaining Walls

Gas Membranes

Substation & reinforcements
Increased Requirements for SUDS

Section 106 Casts

5106: POS

5106; Footpath Contribution
5106: Education

Tong Lane Footpath
Maonitoring Fee

BNG

Profesicoal Fees
Professional Fees

Disposal Fees
Sales & Marketing
Sales Legal Fee

Finance

Debit Rate 7%, based on total spend
see cashflow

Total Finance Cost

TOTAL COSTS

PROFIT

Performance Measures
Brofit on Cost %

Prafit on GDV %
Profit on NDV %

Units Price
T £ 295,000
5 £ 290,000
20 £ 275,000
4 £ 230,000
12 £ 225,000
1 £ 225000
2 £ 215,000
3 £ 157,500
4 £ 143,043
o £ 135188
3 E 20,532

£700.500 inc SDLTE kegals

Sqft
63,979
11,895
75874
Tlun

sqft

1,265

112
1,141
966

915

918
ak
bS5
a5
RP
total aff inc
homes

TotalSqft

17,710
6,160
22,820
3,864
10,800
915
1710
63,979

2,745
3,680
a
5,850
5,150
Ist
11,895
75,874

Sales £/ sqft

233.20
235.39
24102
238.10
250.00
245.50
251.46
240.00

momom oW Mo om

172.13

15811
52,94

M mmmm

&8,.177

4.50%

1.00%

Build Rate sqft

750{unit

Cost
12405
12405

7,936,595
1,475,575
9,412,170
2 128,314

18,290
143,437
59,235
18,880
92213
571,384
81315
105,357
119,503
185,000
126,530

160,602
58,552
o

4634

301,875

6% 656,627

5% 355,588
53,250

2LETR
17.21%
17.21%

Unit Price
£4,130,000
1,450,000
£3,500,000
£920,000
2,700,000
£225,000
£430,000

£472,500
esnin

543,192

16,942,854
18%
&%

8,740,483

1,531,614

619,713

656,627

334,440

13,331,815

2,915,872

£
£
£

Gross Sales

15,355,000

1,115,364

15,342,864
2,848,550
66,922

2915872

13,331,815

2,915,872

17.2%



Fieldfare Way

REVENUE

Sales Valuation Units
Market Units

Grasmoor 14
Maldstone 5
Applebury 20
Ashdown 4
Oakhurst 6
Mouiton o
Welland 0
Affordable Units

Qakhurst First Homes (70%} ]
Oakhurst shared ownership 0
Welland shared ownership 2
Moulton sacial rent 14
Total n
ACQUISITION COSTS

Fixed Price target for viable scheme
Fixed Price - Residualived land value
Stamp Duty

Effective Stamp Duty Rate

Legal Fee

CONSTRUCTION COSTS
Construction

Market Units
Affordable Units
Totals

Cortingency

55,954
20,010
75964

Other Construction

initial Site Prep

Cut and Fill

Capping Layer {Roads)

Land Drains & Landscape Buffer
Pumping Station

Abnormal Foundations
Underbuild

Retaining Walls

Gas Membranes

Substation & reinforcements
increased Requirements for SUDS

Section 106 Costs

5106: POS

§106: Footpath Contribution
5106: Fducatian

Tong Lane Footpath
Maonitoring Fee

BNG

Profesional Fees
Professional Fees

Disposal Fees
Sales & Marksting
Sales Legal Fee 71 un
Finance

Debit Rate 7%, based on total spend

see cashflow

Total Finance Cost

TOTAL COSTS

PROFIT

Performance Measures
Profit an Cost %

Profit on GOV %
Frofit on NDV %

mom oMo

295,000
290,000
275,000
230,000
225,000
235,000
215,000

157,500
143,043
135,188

90,532

£700,500 inc SOLTE legals

Sqft Total Saft Sales £f sqft Unit Price
1,265 17,710 £ 23320 £4,130,000
1,232 6,160 3 23538 £1,450,000
1,141 22,820 £ 24102 E5,500,000
965 3,864 £ 238.10 £920,000
900 5,400 £ 250,00 £1,350,000
915 0 £ 245.90 £0
855 0 £ 5146 £0
55,954 £ 238.59
L] 5,490 £ 17213 £845,000
918 ] £ 156,33 £0
BsS, L710 £ 158.11 £270,376
215 12,810 £ 58.94 £1,267,448
RP 14,520 £ 10591
total aff Inc 1st
homes 20,010
75,964 £ 208.43 15,832,824
18% £
6% E
£
138,217
450%
1.00%
Build Rate sqft Cost
124.05 £,941,004
124.05 2,482,241
9,423,334
3% 328,648
9,751,983
18,290
143,497
£9,235
18,880
92,213
571,384
81,315
105,357
119,503
185,000
126,540
1,531,614
160,602
68,552
o
84,000
4,684
301875
618,713
B% 657,297
657,297
25% 357,375
750/unit 53,250
410,625
334,490
334,440
13,305,672
2,665,369
20.03%
16.83%
15.83%

Gross Sales

13,350,000

945,000

1,537,824

15,832,824
2,573,100
92,289
2,665,369

13,305,672

2,665,369



